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Apparently the first American decision passing squarely 
upon the power of the holders of two-thirds of the voting 
stock to eliminate preemptive rights of stockholders by 
charter amendment was recently rendered by the New York 
Supreme Court, Erie County. More than two-thirds of the 
voting stock of a corporation had authorized the filing, under 
Section 36, New York Stock Corporation Law, of a Cer- 
tificate of Reclassification which brought about an elimina- 
tion of preemptive rights as to future security.issues. A 
common stockholder sued to compel withdrawal of the 
certificate and recognition of his alleged preemptive rights. 
The court granted defendants’ motion for judgment on the 
pleadings and dismissed the complaint. No opinion was 
written. The effect of the ruling is that Section 36 may be 
regarded as authorizing reclassification of common stock to 
eliminate preemptive rights relating to future issues by the 
affirmative vote of the holders of two-thirds of the voting 
shares. (Albrecht, Maguire & Co., Inc. v. General Plastics, 


Inc., et al. An appeal to the Appellate Division, Fourth 
Department, is pending.) 
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stock is ticklish business. When a corpora- 
tion handles the transfers of its own stock, one of the 
most troublesome of the difficulties it runs into is that 
of maintaining a staff of employes with the required 
specialized training and knowledge. Too often mis- 
takes—costly mistakes—are made by men and facilities 
overstrained by some sudden activity in the corpora- 
tion’s securities. 


A Transfer Agent such as The Corporation Trust 
Company—handling the transfers of many different 
corporations—has available at all times a highly-trained 
staff and the most modern equipment. There is scarcely 


an emergency possible that can catch such a Transfer 
Agent unprepared. 


Transfers are tricky. Let a Transfer Agent handle 
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The Corporation Journal is published by The Corporation Trust 
Company monthly, except in July, August, and September. Its 
purpose is to provide, in systematic and convenient form, brief 
digests of significant current decisions of the courts, and the more 
important regulations, rulings or opinions of official bodies, which 
have a —— on the organization, maintenance conduct, regulation, 
or taxation business corporations, It will be mailed regularly, 
postpaid —_ without charge, to lawyers, accountants, corporation 
officials, and others interested in corporation matters, upon written 
request to any of the company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, 


a special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys compile 
com , up to date 
offi information and 
data for use in incorpo- 
ration or qualification in 
any jurisdiction; 


—for attorneys file all 
papers, hold pe nye A 


meeti: and perform all 
ny my steps neces- 


— for incorporation or 
¥ walification in any juris- 
ction; 


—under direction of attor- 
owe furnish the statutory 

ce or agent required for 
either domestic or foreign 


corporation in any juris- 
diction; 


informed 


The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, i rated under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
securities of corporations; 


—act as Custodian of Securities, 
Escrow Depositary or Deposi- 
tary for Reorganization Com- 
mittees. 


The associated companies’ loose-leaf service division 


NEW YORK CHICAGO WASHINGTON 
EMPCRE STATE BLOG. 205 W. MOWROE ST. MUNSEY BLOG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Other Offices in All Principal Cities : 

Albany, Atlanta, Baltimore, Boston, Buffalo, Cincinnati, 
Cleveland, Columbus (O.), Dallas, Denver, Detroit, 
Harrisburg, Hartford, Honolulu, T. H., Houston, 
Kansas City, Los Angeles, Louisville, Milwaukee, 
Minneapolis, Newark (N.J.), New Orleans, Philadelphia, 
Pittsburgh, Richmond, Rochester, St. Louis, 

Salt Lake City. San Francisco, Seattle, Wilmington. 





Apportionment of Income 


The Supreme Court of the United 
States recently ruled that the 
Indiana Gross Income Tax Law, 
which contained no provision for 
the apportionment of gross income, 
could not be constitutionally im- 
posed upon gross income derived 
from interstate commerce. (J. D. 
Adams Manufacturing Company v. 
Storen et al., 58 S. Ct. 913; see 
page 232.) 


The apportionment of the net 
income of corporations has long 
formed a feature of the laws of the 
various states imposing net income 
taxes. Usually the apportionment 
is made according to the general 
relation which certain factors, 
such as property, wages, and gross 
receipts within a given state bear 
to the total property, wages, and 
gross receipts everywhere although, 
in some states, other factors are 
applied in order to arrive at a 
fractional part of the entire net 
income to be assigned to the taxing 
state as the basis of its tax. 


There are at least a dozen of the 
thirty-one states which impose net 
income taxes which permit corpo- 
rations, where it is practicable to 
do so, to file their reports showing 
only income directly attributable to 
the particular state, excluding in- 
come derived from sources else- 
where. The income so excluded 
frequently consists of receipts from 
interstate and foreign commerce 


having no connection with the tax- 
ing state. Where the apportion- 
ment method is used, it is to be 
noted that there is no exclusion of 
income from interstate or foreign 
commerce as such. 


Due to the fact that the activi- 
ties of so many corporations do 
not lend themselves readily to a 
segregation of net income directly 
attributable to each state in which 
business is carried on, the appor- 
tionment method has been found 
more convenient and practicable. 
While any apportionment method 
is, of course, arbitrary, the factors 
chosen by the states have usually 
been found to assign a fair propor- 
tion of a corporation’s income to 
the taxing state, and this method, 
has, as a result, achieved general 
acceptance by corporations. 


Turning from net income taxes 
to gross income taxes again, the 
Indiana decision referred to in the 
opening paragraph above will be 
of interest in connection with 
Washington and West Virginia 
taxes based on gross income, as 
well as the District of Columbia 
Business Privilege Tax. Provi- 
sion for apportionment of gross 
receipts under the last named tax 
was recently effected by means of 
a new regulation (Section 24) 
which was added to the regula- 
tions governing that tax. 
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Domestic Corporations 


Delaware. 


Amendment of type condemned in Keller et al. v. Wilson & Co., ~ 
Inc., is not void absolutely; if adopted unanimously, it is binding; — 
stockholders’ delay of more than four years in asserting their rights — 
held inexcusable. In a recent decision, the Chancellor referred to — 
Keller et al. v. Wilson & Co., Inc., 190 A. 115, (The Corporation 
Journal, December, 1936, page 270), holding that a vested right to 
accrued dividends may not be destroyed by amendment of the 
corporate charter as to dividends accrued up to the time of the 
adoption of the amendment. “But,” continued the Chancellor, “the 
amendment which falls under the condemnation of Keller, et al., v. 
Wilson & Co., Inc., supra, is not void absolutely. If the stockholders 
are unanimous in its adoption, it is binding. A stockholder is barred 
from complaining against it by the estoppel of his acquiescence or 
by circumstances showing laches in the assertion of his objection.” 
As to complainant stockholders, who had not voted in favor of an 
amendment of the type before the court in the Keller case, and who 
had delayed for four and one-half years after the amendment was 
adopted before filing their bill to declare it void, the court ruled 
their delay in asserting their rights was inexcusable and dismissed 
the bill. Romer et al. v. Porcelain Products Inc., Court of Chancery, 
New Castle County, July 28, 1938. Commerce Clearing House Court 
Decisions Requisition No. 201734. Clarence A. Southerland of Ward 
and Gray, for complainants. C. Edward Duffy, of Hastings, Stockly 
and Duffy, and Homer S. Adams, of Parkersburg, W. Va., for 
defendant. 


Merger with wholly owned subsidiary, having as its purpose the 
elimination of accumulated preferred stock dividends of parent com- 
pany, held invalid as to objecting preferred stockholders. At a time 
when defendant company merged into itself a wholly owned Delaware 
subsidiary, dividends had accumulated on its preferred stock, held 
in part by complainants, to the extent of $28.50 per share. Com- 
plainants indicated their opposition to the plan of reorganization, 
which provided for a surrender of their shares and rights to accumu- 
lated dividends in exchange for certain shares of new stock. The 
Chancellor, after referring to the cases of Keller et al. v. Wilson 
& Co., Inc., 190 A. 115, and Johnson v. Consolidated Film Co., 197 
A. 489, (ruling that a vested right to accrued dividends may not be 
destroyed by amendment as to dividends accrued up to the time 
of the adoption of the amendment), held complainants entitled to 
an injunction against the declaration and payment of dividends on 
the common stock until after payment of the arrearages which were 
accumulated on the old preferred, remarking: “It is obvious 
that the defendant used its wholly owned subsidiary as a mere 
instrumentality under its control to go with it through the motions 
of a merger for the purpose of giving color of legality to what, under 
the cases hereinbefore cited, it was not permitted to do by way of 
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an amendment of its certificate of incorporation.” Havender et al. 
v. Federal United Corporation, Court of Chancery, Kent County, 
August 16, 1938. Commerce Clearing House Court Decisions Requi- 
sition No. 202041. 

Trustees, although not stockholders of record, ruled entitled to 
vote by proxy stock assigned to and held by them; stockholder, 
mentally competent, whose sanity was being questioned in a collat- 
eral proceeding involving his right to vote, held to have a legal right 
to create a trust relating to his shares. There was Selon the 
Chancellor an action challenging an election of directors and officers 
effected through the voting of proxies given by trustees of shares, 
not registered in the names of the trustee but which had been 
assigned and delivered to them by the instrument creating the trust. 
The Chancellor, following Gow v. Consolidated Copper Mines Corp. 
et al., 19 Del. Ch. 172, 165 A. 136, 148, ruled that “though the fiduci- 
aries, the trustees, are not stockholders of record, yet, the stock 
having been assigned to and held by them subject to the trust, they 
were entitled to vote it through their proxies.” 

The trust had been created at a time when a special master, 
appointed by the court to consider an election of directors by stock- 
holders of the company, had undertaken to receive evidence upon 
the mental competency of the stockholder who created the trust. 
Its validity was attacked on the ground that its sole purpose was to 
circumvent the inquiry into the stockholder’s mental condition and 
to avoid the consequences of a denial of his right to vote if his 
mental condition should be found to be unsound. On this point, 
the court said that if he was mentally competent, “he was entitled 
to resort to any lawful means he chose to circumvent the ordeal of 
having his sanity inquired into as an incident to his right to vote 
stock which he owned.” “If it be conceded, as it should not be, 
but nevertheless conceding, that a desire to frustrate an inquiry into 
his sanity by persons in hostility to him in a collateral proceeding 
involving the election of directors, was the originating motive for the 
trust, such a motive, though it would result in frustrating the inquiry, 
could not vitiate the legal right which he had to create the trust.” 
Gans v. Delaware Terminal Corporation et al., Court of Chancery, 
New Castle County, August 5, 1938. Aaron Finger of Richards, 
Layton and Finger, of Wilmington and George A. Spiegelberg, of 
New York, for petitioner. Clarence A. Southerland and Paul Leahy, 
of Ward and Gray, of Wilmington, for respondents. Commerce 
Clearing House Court Decisions Requisition No. 201733. 


New Mexico. 


In order to maintain a derivative action stockholders must plead 
and prove a demand for corporate action was made, or, in lieu 
thereof, plead and prove such demand would have been futile. 
Minority stockholders, in bringing a suit in behalf of their corpora- 
tion, alleged that they had resorted to all reasonable means open 
to them as stockholders to obtain corporate action for the redress 
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of the grievances sued upon. The Supreme Court of New Mexico © 
found, however, that the facts were that no demand had ever been © 
made upon the corporation or its officers to bring such a suit nor — 
did the corporation refuse to file one. “Appellees were required,” — 
said the court, “to specifically plead and prove that they had made 
demand upon the directors and proper officers of the corporation 
for corporate action; or having failed to do so, then to plead and 
prove that such demand would have been vain and futile.” Because 
there had not been a compliance with these requirements, the dis- 
missal of the suit was ordered. Porter et al. v. Mesilla Valley Cotton 
Products Co. et al., 76 P. 2d 937. W.C. Whately and Edwin Mechem 
of Las Cruces, for appellant. Holt & Holt of Las Cruces, for 
appellees. 


New York. 


Limitation in charter on declaration of dividends on common stock 
held not affected by increase in number of common shares. In 
Wagstaff et al. v. Holly Sugar Corporation et al.,1 N. Y. S. 2d 36, (The 
Corporation Journal, April, 1938, page 153), the Supreme Court, 
Special Term, New York County, ruled that, where the charter of 
a corporation contained a provision “that no dividend or dividends 
shall be paid upon the common-stock of the corporation in any one 
calendar year in excess of Ten dollars ($10) per share, while any 
preferred stock is outstanding,” the limitation per share would con- 
tinue to be $10 per share where the common shares were increased 
by amendment from 100,000 to 500,000. Upon appeal, this conclusion 
has been affirmed by the Supreme Court, Appellate Division, First 
Department. Wagstaff et al. v. Holly Sugar Corporation et al., 3 
N. Y. S. 2d 552. Shiland, Hedges & Pelham and James L. Banks, Jr., 
(Arleigh Pelham, of counsel; James L. Banks, Jr., on the brief), 
of New York City, for appellants. Appleton, Rice & Perrin (T. F. 
Davies Haines, of counsel; Gerhard R. Gerhard, on the brief), of 
New York City, for Holly Sugar Corporation. Webster & Garside 
(Charles Garside and Henry C. Smith, on the brief), of New York 
City, for William L. Sweet, Jr. Bleakley, Platt & Walker (A. C. 
Patterson, on the brief), of New York City, for Gertrude Romm 
Levy. 

Ohio. 

Recapitalization plan, involving optional exchange of preferred 
stock with accumulated dividends for new prior preferred stock and 
common stock, upheld. The Supreme Court of Ohio has affirmed 
the decision of the Ohio Court of Appeals, Eighth District, Cuyahoga 
County, in Johnson et al. v. Lamprecht et al., November 22, 1937, (The 
Corporation Journal, February, 1938, page 105), by upholding the 
lower court in its refusal to issue an injunction to minority preferred 
stockholders where there was an optional plan of recapitalization, 
providing that preferred stockholders might either retain their stock 
or exchange it for a new prior preferred stock and common stock, 
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by waiving their right to accumulated and unpaid dividends. “The 
contention is made,” observed the court, “that the plan cannot be 
sanctioned because it is contrary to the provisions of section 8623-22, 
General Code, which it is said does not permit new stock to be 
exchanged for old stock. It is sufficient to point out that the statute 
permits the issuance of shares for ‘money, or for other property, 
real or personal, tangible or intangible.’ Stock in the hands of a 
shareholder is certainly intangible personal property, and the statute 
is therefore broad'enough, in the absence of an express prohibition, 
to include an exchange of old stock for new.” Johnson et al. v. 
Lamprecht et al., 15 N. E. 2d 127. M. B. & H. H. Johnson, John H. 
Watson, Jr., John T. Scott and Robert W. Wheeler of Cleveland, 
for appellants. Tolles, Hogsett & Ginn, William B. Cockley and 
Louis S. Peirce of Cleveland, for appellees. 


Foreign Corporations 


Arkansas. 


Two isolated instances of intrastate activities in the usual course 
of interstate shipments regarded as insufficient to uphold service 
of process on an unlicensed foreign corporation. A foreign cor- 
poration, not licensed to do business in Arkansas, limited its 
activities to the soliciting of interstate shipments under con- 
tracts approved outside the State, with payment also outside the 
State, with the exception of two occasions on which property 
shipped in interstate commerce was refused by the purchaser and, 
while still in Arkansas, resold to persons or firms in Arkansas, one 
such resale being to appellant. The United States Circuit Court 
of Appeals, Eighth Circuit, following decisions of the Arkansas 
courts, ruled that service of process made upon the corporation under 
such circumstances should be set aside. Roark v. The American 
Distilling Company,* 97 F. 2d 297. Commerce Clearing House Court 
Decisions Requisition No. 198597. A. J. Russell, Jr., for appellant. 
Robert A. Young, Jr., and Fred S. Armstrong, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Arkansas volume, page 517. 

Service of process upon licensed foreign corporation set aside 
where plaintiff was a non-resident suing on a contract made out of 
Arkansas not affecting persons or property in that state. A resident 
of Illinois sued an Illinois corporation in an Arkansas court on two 
general insurance agency contracts entered into outside of Arkansas. 
The corporation, which was authorized to do business in Arkansas, 
moved to have service upon it set aside on the ground that the 
court had no jurisdiction of a cause of action between non-residents 
for breach of a contract not made in the state. The Arkansas 
Supreme Court ruled that the suit had been properly dismissed by 
the lower court, as the litigation was to be regarded as triable’ else- 
where than in Arkansas, as the contracts were not made in that state 
and did not relate to business done there, nor was any property or 
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person in Arkansas affected by them. Grovey v. Washington National 
Insurance Company, Arkansas Supreme Court, July 4, 1938. Com- 
merce Clearing House Court Decisions Requisition No. 200707. 
Michi 

Assignee, receiving total assets of foreign corporation which was 
in default for non-payment of privilege tax at time of assignment, 
held entitled to maintain suit on rights assigned. A foreign corpo- 
ration, while in default in filing its annual report and making pay- 
ment of its privilege fee and at a time when its corporate powers 
were, as a result, suspended, assigned to plaintiff all of its assets, 
which included the corporation’s right to recover money loaned to 
defendant and money paid out for his benefit. Plaintiff instituted 
this suit to enforce this assigned right. The Michigan Supreme 
Court, in reversing a judgment for the defendant, ruled that plaintiff 
was entitled to maintain the suit, since the assignment by the com- 
pany “was obviously for the sole purpose of winding up its affairs in 
Michigan,” and that, at the time of the inception of the obligations 
sued upon, the corporation had been legally licensed to do business 
in Michigan. J. H. Eastman Company v. Beasley, Commerce Clear- 
ing House Court Decisions Requisition No. 198199; 280 N. W. 115. 
Dudley E. Whiting of Detroit, for appellant. Arnold F. Zeleznik of 
Detroit, for appellee. 


New Jersey. 


Carrying on an isolated transaction does not constitute “doing 
business.” Plaintiff unlicensed foreign corporation had accepted 
orders in Tennessee for the shipment of goods by freight to defend- 
ant in New Jersey. In securing partial payment, defendant gave a 
promissory note to an agent of plaintiff, while in New Jersey, which 
was payable in that state. Upon being sued upon the note, defend- 
ant set up the defense that plaintiff was an unlicensed foreign corpo- 
ration and barred from maintaining the action by sections 97 and 98 
of the Corporation Act. Holding that plaintiff had not transacted 
business in the state by such activities, and that there had merely 
been an isolated transaction carried on in New Jersey which would 
not bar plaintiff from maintaining suit, the Supreme Court of New 
Jersey affirmed a judgment for the plaintiff. Tennessee Products Co. 
v. Raritan Coal & Charcoal Co.,* 198 A. 839. Julius Kass of Perth 
Amboy, for appellant. Henry K. Golenbock of Perth Amboy, for 
respondent. 


* The full text of this — is printed in The Corporation Tax Service, 
New Jersey volume, page 515. 


New York. 


Foreign corporation, acting through agency of local corporation 
which it organized and controlled, held doing business for purpose 
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of service of process. Defendant was a foreign private banking cor- 
poration organized under the laws of Greece. For a period prior to 
1934 it had had a limited license to maintain an agency in New York, 
upon the expiration of which it operated through a local trust com- 
pany, the Hellenic Bank Trust Company, which it organized in 1930 
and all of the stock of which it held other than qualifying shares of 
directors. “The facts show,” remarked the Supreme Court, Special 
Term, New York County, “that though the corporations operate as 
distinct entities, the Hellenic Bank Trust Company is so dominated 
and controlled by the National Bank of Greece, which incorporated it, 
that it cannot be regarded as more than an adjunct of its parent for 
the purpose of service of process. For these reasons alone the 
National Bank of Greece must be held to have been doing business in 
New York through the Hellenic Bank Trust Company at the time 
process was served in this action.” Society Milion Athena, Inc. et al. 
v. National Bank of Greece et al.,* 2 N. Y.S.2d 155. Abner J. Rubien 
and Alexander D. Diamond of New York City, for plaintiffs. Cardozo 
& Nathan (Michael H. Cardozo, Jr., Aristotle Souval and Louis J. 
Felstiner, of counsel) of New York City, for defendant National 
Bank of Greece. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 241. 


Oklahoma.- 


Foreign corporation, long established in state, may acquire right 
to exclusive use of name, even though it contains geographical words, 
as against a newly organized domestic company with a similar name. 
The United States Circuit Court of Appeals, Tenth Circuit, has 
affirmed a decree enjoining a recently organized Oklahoma oil and 
gas company from using a name similar to that of a New Jersey 
illuminating oil company, organized in 1901 and active in Oklahoma 
and neighboring states since that time. The names of both com- 
panies contained the words “Indian Territory.” In this connection, 
the court said: “When restricted to their primary meaning, 
geographical words are not capable of exclusive appropriation; but 
where they have been used so long and so exclusively by a manu- 
facturer, trader, or distributor in connection with his wares and 
merchandise that they are generally understood to mean and denote 
such wares and merchandise, they acquire a secondary meaning 
apart from their primary meaning; and he may enjoin another from 
using them if the use causes deceit and injures his business.” Indian 
Territory Oil and Gas Company v. Indian Territory Illuminating Oil 
Company, 95 F.2d 711. Commerce Clearing House Court Decisions 
Requisition No. 194080. W. H. Kornegay, for appellant. Donald 
Prentice (W. P. McGinnis, Fred M. Carter, Samuel H. Riggs, W. T. 
Anglin and R. Y. Stevenson, on the brief), for appellee. (Appeal to 


the Supreme Court of the United States filed, June 1, 1938; Docket 
No. 79.) 
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Texas. 


Corporation engaged in interstate commerce held not subject to 
service of process made upon an officer temporarily in state on private 
business. Service of process upon an Illinois corporation, not 
licensed in Texas, was made upon its secretary who had come into 
Texas on private business. The corporation had no office, store or 
merchandise in Texas. Orders solicited in that state by an agent 
were sent to Chicago for acceptance and shipment. The United 
States District Court, Northern Division of Texas, sustained a motion 
to quash the service and to dismiss the suit. Stoke v. Peter Fox 
Brewing Company, 22 F. Supp. 892; Commerce Clearing House Court 
Decisions Requisition No. 194228. Mathis & Caldwell of Wichita 
Falls, and Pines, Stein & Beber of Chicago, Illinois, for the motion. 
Bullington, Humphrey & King and John Humphrey of Wichita Falls, 
opposed. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas volume, page 508 


Taxation 


Canada. 


Dominion corporation, declaring stock dividend equal to its sur- 
plus, held required to withhold 5% tax on such dividends to non- 
residents. The Exchequer Court of Canada, in passing upon the 
liability of a corporation, incorporated under the laws of the Dominion 
with its head office in Toronto, to the payment of the 5% tax required 
to be withheld in connection with dividends paid to its non-resident 
shareholders under the Dominion Income War Tax Act, has held 
that where a stock dividend was declared equal to the total amount 
of the surplus of the company, there was a definite statutory obliga- 
tion on the part of the corporation to withhold the tax, inasmuch as 
by statute “dividends” were defined as including “stock dividends.” 
The King v. Johnson Matthey & Co., (1938) 3 D. L. R. 15. J. O. 
Plaxton, K. C., for plaintiff. B.B. Osler, for defendant. 


District of Columbia. 


Business Privilege Tax, insofar as imposed upon gross receipts 
from interstate commerce, ruled invalid. The District Court of the 
United States for the District of Columbia has held that Congress, 
when enacting that portion of the District of Columbia Revenue Act 
of 1937 imposing a tax for the privilege of carrying on business in 
the District until July 1, 1938, based on gross receipts, was without 
power to burden interstate commerce by levying upon that portion 
of gross receipts derived from interstate commerce. District Grocery 
Stores, Inc. v. District of Columbia,* District Court of the United 
States for the District of Columbia, July 21, 1938. Commerce Clear- 
ing House Court Decisions Requisition No. 201258. (Note: It is 
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to be observed that this decision was rendered with respect to the tax 
payable in 1937 for the period to June 30, 1938. Shortly after the 
amendment of the law to extend the tax, payable in 1938, for the fiscal 
year ending June 30, 1939, provision was made by regulation for the 
apportionment and allocation of gross receipts derived from sources both 
within and without the District.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
District of Columbia volume, page 7531. 


Federal. 


Declaration of adjusted declared value of capital stock shown in 
first capital stock return, filed under 1935 Revenue Act, may not be 
amended. The United States Circuit Court of Appeals, Third Cir- 
cuit, has held that a corporation which filed its first capital stock 
return stating the value of its capital stock to be $600,000, may not 
later prevail in a suit seeking to compel the collector to accept. an 
amended return, in lieu of the original, indicating a value of $1,000,000. 
The court based its conclusion on the fact that the statute requiring 
the return (Revenue Act of 1935) contained a provision that the 
adjusted declared value as declared by the corporation in its first 
return could not be amended, saying: “The statute declares that 
the declaration of value contained in the first return cannot be 
amended. This language is plain, and it means what it says. There- 
fore the collector possesses no power to accept and file the amended 
return in lieu of the original return. It follows that no power lies 
in any court to enjoin the collector from a refusal to accept a return, 
when that refusal is in accordance with the law.” William B. Scaife 
& Sons Co. v. Driscoll, Collector of Internal Revenue,* 94 F. 2d 664. 
Edmund W. Arthur and J. M. Magee, of Pittsburgh, Pa., for appel- 
lant. James W. Morris, Asst. Atty. Gen., Sewall Key, Sp. Asst. to 
Atty. Gen., Paul S. McMahon, of Washington, D. C., and Charles F. 
Uhl, U. S. Atty., and Orris Bennett, Special Asst. to U. S. Atty., of 
Pittsburgh, Pa., for appellee. Appeal filed in the Supreme Court of the 
United States, May 17, 1938; Docket No. 46. 


* The full text of this opinion is printed in the Standard Federal Tax Serv- 
ice—1938—{ 9061. 


Illinois. 

Illinois corporation’s Federal securities held improperly included 
in basis of capital stock tax. The Illinois Supreme Court has ruled 
that obligations of the United States owned by an Illinois corporation 
should not be included among its assets in ascertaining the value of 
its capital stock for the purposes of the capital stock tax. “It is 
elemental,” said the court, “that those agencies of a State or the 
United States through which either government immediately and 
directly exercises its sovereign powers are immune from the exercise 


of the power of taxation by the other.” “The woop | of public 
securities of the United States from State taxation not only exempts 
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them from taxes levied directly on the holder but the rule is so 
pervasive that it has long been established that even where Federal 
obligations form a part or the whole of the value of the capital stock 
of a bank or other corporation a State cannot tax the capital stock 
without deducting the portion consisting of public securities.” Price 
Flavoring Extract Co. et al. v. Lindheimer,* 14 N. E. 2d 476. Com- 
merce Clearing House Court Decisions Requisition No. 195121. 
Thomas J. Courtney, State’s Atty., (Marshall V. Kearney, Jacob 
Shamberg, William T. Crilly, Manuel E. Cowen and Brendon Q, 
O’Brien, of counsel) of Chicago, for appellant. Benjamin F. J. 
Odell and H. S. Marshall of Chicago, for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Illinois, page 2755-3. 


Indiana. 

Gross income derived from interstate and foreign commerce held 
not subject to taxation under Indiana Gross Income Tax Law. In an 
action concerned with the validity of the Indiana Gross Income Tax 
Law (Acts 1933, Ch. 50), as applied to the gross income of an Indiana 
manufacturing company, with its home office, principal place of busi- 
ness and only manufacturing plant located in that state, the Indiana 
Supreme Court had held that the law was constitutional as applied to 
the gross income of the company derived from business conducted in 
interstate and foreign commerce. (Storen et al. v. J. D. Adams Manu- 
facturing Co., 7 N. E. 2d 941, The Corporation Journal, June, 1937, 
page 424.) Upon appeal, the Supreme Court of the United States 
has reversed the Indiana court’s judgment upholding the right of 
the state to the tax demanded upon the company’s gross income 
derived from its business in interstate and foreign commerce, con- 
cluding that the statute cannot be constitutionally enforced with 
respect to such income, saying: “It is because the tax, forbidden as 
to interstate commerce, reaches indiscriminately and without appor- 
tionment, the gross compensation for both interstate commerce and 
intrastate activities that it must fail in its entirety so far as applied 
to receipts interstate.” 

The court affirmed the Indiana Supreme Court in its ruling that 
the Gross Income Tax might properly be levied upon the interest 
received on bonds of Indiana municipalities. J. D. Adams Manu- 
facturing Company v. Storen et al.,* 58 S. Ct. 913. Commerce Clearing 
House Court Decisions Requisition No. 197146. Frederick E. Matson 
and Harry T. Ice of Indianapolis, for appellant. A. J. Stevenson, 


Asst. Atty. General, and Joseph P. McNamara, Deputy Atty. General, 
for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana volume, page 272. 
Stockholder’s distributive share of corporate assets upon voluntary 
liquidation ruled subject to gross income tax. The Supreme Court 
of Indiana has held that the amount received by a stockholder as his 
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distributive share upon the voluntary dissolution of his corporation, 
comes within the definition of taxable “gross income” under the 
Indiana Gross Income Tax Law. Department of Treasury of Indiana 
v. Crowder,* 15 N. E. 2d 89. Philip Lutz, Jr., Atty. General, Joseph 
W. Hutchinson, Asst. Atty. General, and Joseph P. McNamara, 
Deputy Atty. General, for appellant. Pickens, Gause, Gilliom & 
Pickens of Indianapolis, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana volume, page 283. 


New Jersey. 


If a domestic corporation merges with a foreign corporation and 
the latter continues as the merged corporation, liability does not 
arise for a franchise tax of the domestic company for the year subse- 
quent to the date of the consummation of the agreement of merger. 
Where a New Jersey corporation prior to the end of the year 1936 
had merged with a Delaware corporation, the latter being the con- 
tinuing company under the merger agreement, the State Board of 
Tax Appeals ruled that, as the merger terminated the existence of 
the New Jersey company prior to the assessing date, January 1, 1937, 
there was no basis for an assessment for the year 1937. Standard 
Brands Incorporated v. J. H. Thayer Martin, State Tax Commissioner,* 
New Jersey State Board of Tax Appeals, July 19, 1938. Lindabury, 
Depue & Faulks (Josiah Stryker and Edward N. Lippincott) for 
petitioner. David T. Wilentz, Attorney General, (John Sloan) for 
respondent. To the same effect: Bethlehem Steel Corporation v. 
Martin, State Tax Commissioner, New Jersey State Board of Tax 
Appeals, July 19, 1938.* Pitney, Hardin & Skinner (Waldron M. 
Ward, M. T. Moore and T. F. Boyle) for petitioner. David T. 
Wilentz, Attorney General, (John Sloan) for respondent. 


* The full text of these opinions is printed in The Corporation Tax Service, 
New Jersey volume, pages 1542 and 1544, respectively. 


New York. 


Corporation, solely engaged in owning and controlling companies 
whose stocks it owned, although control was partly by ownership 
of stock and partly by agreement, held to be a holding company, and 
not subject to taxation as an investment company. The Supreme 
Court, Appellate Division, Third Department, has held that a cor- 
poration is to be regarded as a holding company and taxable as such, 
rather than as an investment company, where it was engaged in no 
business other than the holding of stocks in other corporations for 
the purpose of controlling the management and affairs of such other 
corporations, even though the control of the management and affairs 
of certain of the other corporations was effected by ownership of less 
than fifty per cent of their stock, supplemented by agreements which 
were, nevertheless, as effectual as though the controlling stock had 
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been held. People ex rel. General Alliance Corporation v. State Tax 
Commission et al.,* 2 N. Y. S. 2d 994. Hall, Cunningham, Jackson 7 
& Haywood of New York City, for relator. John J. Bennett, Jr., 
Atty. General, for respondents. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 602. 


Saskatchewan. 


Filling orders, solicited locally, from local warehouse stock, held 
“carrying on business” for purposes of income tax. A Dominion 
company, not registered in Saskatchewan, was held by the Saskatchewan 
King’s Bench to be subject to the Income Tax Act of that Province, 
on the ground that it was carrying on business there, when it main- 
tained its stock in public warehouses there, having two resident 
salesmen who solicited orders in the Province which were filled from 
the warehouse stock. Re Income Tax Act, 1932, & Proctor & Gamble 
Co., (1938) 2 D. L. R. 597. L. McK. Robinson, K. C., for appellant. 
J. L. McDougall, K. C., for Income Tax Commissioner and Attorney- 
General for Saskatchewan. 


West Virginia. 


Income from leasing of films in interstate commerce held not sub- 
ject to gross income tax. A foreign corporation accepted contracts 
in New York for the shipment to motion picture exhibitors in West 
Virginia of motion picture films, to be leased for specified periods 
and then shipped out of that state upon the corporation’s instructions, 
The company was held by the United States District Court, Southern 
District of West Virginia, to be engaged in interstate commerce and 
therefore not subject to the West Virginia gross income tax as 
applied to income from the use of personal property. United Artists 
Corporation v. James,* 23 F. Supp. 353. E. W. Knight and R. G. 
Kelly of Charleston, for plaintiff. Clarence W. Meadows, Atty. 
General of West Virginia, and Forrest B. Poling, Asst. Atty. Gen- 
eral, for defendant. (Appeal filed in the Supreme Court of the United 
States, June 30, 1938; Docket No. 161.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
West Virginia volume, page 6205. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Cauttrornia. Docket No. 302. Felt and Tarrant Manufacturing 
Co. v. Corbett et al., 23 F. Supp. 186. (The Corporation Journal, June, 
1938, page 208.) Validity of the California Use Tax. Appeal filed 
August 26, 1938. 

DELAWARE—WISCONSIN. Docket No. 84. John J. Morris, Jr., 
Trustee in Bankruptcy for Central Telephone Company v. Marshall E. 
Sampsel et al., 272 N. W. 53. (The Corporation Journal, June, 1937, 
page 414.) Bankruptcy—suit by trustee for recovery of dividends 
illegally paid by insolvent corporation. Appeal filed, June 3, 1938. 

FeperaL. Docket No. 46. William B. Scaife & Sons Company v. 
William Driscoll, Collector of United States Internal Revenue, 94 F. 2d 64. 
(The Corporation Journal, October, 1938, page 231.) Amendment of 
capital stock tax return. Appeal filed May 17, 1938. 

InpiANA. Docket No. 641. J. D. Adams Manufacturing Company 
v. Storen et al., 7 N. E. (2d) 941. (The Corporation Journal, June, 
1937, page 424.) Validity of Indiana Gross Income Tax Law as 
applied to gross income of an Indiana corporation derived from inter- 
state and foreign commerce. Appeal filed, December 17, 1937. 
Revised in part and affirmed in part and cause remanded, May 16, 1938. 
(See page 232.) 

Kansas. Docket No. 993. Champlin Refining Company v. Ryan, 
Secretary of State,75 P. 2d 245. (The Corporation Journal, May, 1938, 
page 184.) Kansas franchise fee on foreign corporations—assessment 
of non-par stock. Appeal filed, April 25, 1938. May 31, 1938— 
Per Curiam: The appeal herein is dismissed for want of jurisdiction. 
Sec. 237(a), Judicial Code, as amended by the Act of February 13, 
1925 (43 Stat. 936, 937). The petition for writ of certiorari is denied. 
(58 S. Ct. 1056.) 

OxtaHoma. Docket No. 79. Indian Territory Oil and Gas Com- 
pany v. Indian Territory Illuminating Oil Company, 93 F.2d 711. (The 
Corporation Journal, October, 1938, page 227.) Interference with 
corporate name. Appeal filed, June 1, 1938. 

West Vircinta. Docket No. 161. United Artists Corporation v. 
James, 23 F. Supp. 353. (The Corporation Journal, October, 1938, 
page 234.) Taxation of gross income from lease of motion picture 
films in interstate commerce. Appeal filed June 30, 1938. 


* Data compiled from CCH U. S. Supreme Court Service, 1937-1938, 
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Regulations and Rulings 

AvaBaMA—The State Tax Commission has ruled that contribu- 
tions to the State Unemployment insurance funds by employers or 
employees are deductible as a business expense or tax. (Alabama 
Corporation Tax (CT) Service, J 19-524.) 

Connecticut—Specific sums paid periodically for the right to 
use patented articles, sums paid on the basis of the quantity of coal 
or minerals mined, and sums paid, which are based on shares of the 
product or profits of oil or gas wells, are of the nature of rents and 
may not be deducted from gross income in calculations determining 
the amount of tax to be paid under the Corporation Business Tax Act. 
Royalties paid for the privilege of manufacturing patented articles 
are not considered rentals. (Opinion of Attorney General to Tax 
Commissioner, Connecticut Corporation Tax (CT) Service, § 1510.) 

DeLtawarE—The Attorney General of Delaware has recently ren- 
dered opinions to the following effect: 1. Under the Delaware Law, 
the President of a Delaware corporation may not hold any other office 
of the company, such as Treasurer or Secretary. 2. Where the law 
specifies that a certificate must be signed by the President, Treasurer 
or Secretary, such certificates, when signed by the Vice-President, 
Assistant Treasurer or Assistant Secretary, should not be accepted by 
the Secretary of State. 

Louis1ana—The Collector of Revenue has issued rules and regu- 
lations relative to the new state sales tax. (Louisiana CT, J 64-000 
et seq.) Questions and answers concerning the “Use” tax clause of 
the Public Welfare Revenue Act imposing the sales tax are shown in 
full in The Corporation Tax Service, Louisiana, pages 6121-6124. 

MarytanpD—The Department of Internal Revenue has ruled that 
a corporate taxpayer keeping its books of account on the accrual basis 
should accrue the Maryland annual franchise tax as of January 1 of 
each year for Federal income tax purposes. (Maryland CT, { 3-021.) 

Micnican—Revised retail sales tax regulations have recently been 
issued by the State Board of Tax Administration. (Michigan CT 
Service, pages 473-51 to 473-72.) 

Montana—tThe State Board of Equalization has indicated that 
unless a corporation can prove conclusively that its income can prop- 
erly be segregated within and without the state, returns are to be 
filed on an allocation basis, in which event a schedule should be 
attached to the return showing an allocation on the basis of sales (or 
rise). payroll and tangible personal property. (Montana CT, 

Rien Carotina—The Bureau of Internal Revenue has ruled that 
the intangible property tax imposed by Article VIII, Schedule H, 
Chapter 127, Public Laws of 1937, accrues on December 31 of each 
year for Federal income tax purposes. (North Carolina CT, { 2458.) 

Norte Daxota—The Attorney General has expressed the view 
that foreign corporations doing a purely interstate business in North 
Dakota are exempt from the payment of qualification fees under 
Chapter 116, Laws of 1937. (North Dakota CT, { .404.) 
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Some Important Matters for 
October and November 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed 
calendar of the more important requirements covered by the State Report and 
Tax Notification Bulletins of The Corporation Trust Company. Attorneys inter- 
ested in being furnished with timely and complete information regarding all 
state requirements in any one or more states, including information regarding 
forms, practices and rulings, may obtain details from any office of The Corpora- 
tion Trust Company or C T Corporation System. 


CaALIFORNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before October 15.—Domestic and Foreign Corporations. 


Georcia—Certified Statement for Registration due on or before Novem- 
ber 1.—Domestic and Foreign Corporations. 


InDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before October 15.—Domestic and Foreign Corporations. 

Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before October 20.—Domestic and Foreign Corporations. 

Lou1Is1ANA—Franchise Tax Report and Tax due on or before October 1. 
—Domestic and Foreign Corporations. 

New Yorxk—Second installment of Income Tax of Business Corpora- 
tions due on or before November 15.—Domestic and Foreign 
Business Corporations other than real estate and holding 
companies. 

Supplementary Franchise Tax Return (Form 60 CT) due 
on or before November 30.—Domestic and Foreign Corpora- 
tions organized or qualified between May 15 and November 1 
of current year. 

NortH Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before October 20.—Domestic and Foreign Corporations. 

Ruope IsLtanp—Semi-Annual Report to Department of Labor during 
October and April—Domestic and Foreign Corporations 
employing five or more persons in Rhode Island. 

West Vircin1ra—Quarterly Gross Income Tax Return and Payment 
due on or before October 30.—Domestic and Foreign 
Corporations. 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company 
publishes the following supplemental pamphlets and forms, any of which 
will be sent without charge to readers of The Journal. Address 
The Corporation Trust Company, 120 Broadway, New York, N. Y. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with corporate rep- 
resentation by a business employe suddenly found themselves penalized in unusual 


and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 


any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden y. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 


ployes as corporate representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 
decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 
statutory requirements, procedure and costs of incorporation, completely revised 
to reflect the changes made by the amendments of 1937. 


What Constitutes Doing Business. (Revised to September 1, 1937.) 
A 168-page book containing brief digests of decisions selected from 
those in the various states, as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index makes them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 
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For Federal “Wages and Hours” 
and All Other Labor Legislation New or Old... 


THE NEW IMPROVED 
CCH LABOR LAW SERVICE 


COMPLETE TWO VOLUME COVERAGE 


Non-Technical Explanation of Laws and Regulations.—A com- 
plete, accurate, up-to-date guide upon labor law problems. 
Gives the factual background essential for understanding 
the law today, its probable trends, future developments. 


Federal Laws.—Current federal labor laws: National Labor 
- Relations Act, Anti-Injunction, Fair Labor Standards; 
Walsh-Healey, Davis-Bacon and other federal Acts. 


State Laws.—State Labor Relations Acts, Mediation, Hour 
and Wage, Industrial Home Work, Wage Payment, 
age Assignment laws, etc. 


Board Decisions.—All National Labor Relations Board deci- 
sions accurately and quickly reported in full digest. 
A separate division of the Service includes Board rules 
of procedure and practice, and national and regional 
board personnel. 


Court Decisions —Reporting new Court decisions on federal 
and state labor laws: U. S. Supreme Court, Federal 
District and Circuit Courts of Appeal; State Supreme 
and Appellate Courts. 


Loose Leaf—Always Up-to-date-—New developments, new 
Board and Court decisions, new rulings, new laws and 
amendments, and other changes rapidly reported, loose 
leaf, to keep your facts and information always up-to- 
the-minute. Complete indexes, tables, and tab guides 
facilitate quick reference to any point. 


Write for Complete Details 


COMMERCE, CLEARING HOUSE, liyg,, 


LOOSE LEAF SERVICE DIVISION 
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